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his article will address those questions
most often asked of our estate planning

attorneys by our clients.

1. What happens if I pass away and I
don’t have a will?

When a person dies without a will, or
intestate, the Connecticut statutes determine
how a person’s estate will be distributed. If the
decedent was married with children, the first
$100,000 goes to the spouse, and, of the bal-
ance, one-half goes to the spouse and one-half
to their children. If married without children,
the first $100,000 goes to the spouse, and, of
the balance, three-fourths goes to the spouse
and one-fourth to decedent’s living parents, if
any.

2. Do any estate taxes have to be paid
if my spouse and I leave our estates to
each other and then to our children?

Spouses who provide for each other with a
will can leave an unlimited amount of assets to
each other without having to pay estate taxes,
or, if all of a couple’s assets are owned jointly,
upon the death of the first to die, all assets pass
automatically to the survivor without being
subject to estate taxes. Upon the death of the
survivor, however, the survivor’s entire estate
in excess of the exemption amount in effect
(currently $675,000, increasing gradually to
$1,000,000 in the year 2006) will be subject to
estate taxes. Estate tax rates currently range
from a minimum of 34 percent to a maximum
of 55 percent.

3. How can my spouse and I shelter
our assets from estate taxes and still en-
sure that we are both provided for?

The simplest way to ensure that a husband
and wife fully maximize their ability to shelter
their estates from estate taxes and still provide
for each other is to use exemption trusts (also
known as “A/B trusts,” ”credit shelter trusts,”
“family trusts”) whereby husband and wife
each leave assets worth the exemption amount
then in effect to an exemption trust for the
benefit of the survivor. The surviving spouse
can be the trustee of that trust and can use the
trust’s assets for his or her health, education,
maintenance and support. Upon the survivor’s
death, the assets previously set aside in an ex-
emption trust will not be taxable, even if those
assets appreciate. This structure will ensure
that a husband and wife shelter at least twice
the exemption amount.

4. Is it appropriate for my spouse and
me to own all of our assets jointly?

 If all of your assets are owned jointly, upon
the death of the first of you to die, all assets
pass automatically to the survivor without be-
ing subject to estate taxes. Upon the death of
the survivor, if his or her estate exceeds the ex-
emption amount, the excess will be subject to
estate taxes at that time. If your combined es-
tates exceed $675,000, and exemption trusts
are created in order to utilize both your and
your spouse’s exemptions, it will be more ben-
eficial for each spouse to own assets in his or
her individual name rather that jointly.
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OVERVIEW OF THE CONNECTICUT
PROBATE COURT SYSTEM
by George A. Baker

During my tenure as Probate Judge, I
discovered that a vast majority of

people had little or no understanding of the
probate court system. This article will give an
overview of the probate court system and pro-
vide a brief summary of the estate administra-
tion process.

The Court System

There are approximately 130 individual
probate courts located throughout the state.
Most courts service individual towns, though
several courts service two or more towns. Un-
der the State Constitution, probate judges are
the only judges in Connecticut that are elected.
Probate judges serve four year terms and must
reside within the probate district they serve.
Contrary to popular belief, probate judges are
not required to have law degrees; in fact, many
probate judges have no legal background prior
to serving as judges.

In Connecticut, probate courts have juris-
diction over the administration of decedent es-
tates, trusts, conservatorships, guardians for
mentally impaired, guardians for minors, pa-
rental rights matters (terminations, removals
and adoptions), commitment proceedings,
name changes, and marriages.

All probate courts are self-funded through
the fees collected from the public. A flat fee of
$150.00 per application is usually charged for
a non-decedent estate matter; the fee charged
for decedent estates is a percentage of the gross
taxable estate equal to $150 for the first
$10,000, .35 percent between $10,000 and
$500,000 and .25 percent for assets above
$500,000. For example, the fee for an estate
having a gross taxable estate of $500,000
would be $1,865.00. Fees collected pay the
court staff and other administrative expenses,
with the balance going to pay the judge’s salary.

Administration of a Decedent Estate

When a person dies, his or her estate must
be administered in the probate court in the dis-

trict where he or she resided at the time of
death. Only “probate assets” (those assets
owned by the decedent in his or her individual
name for which there is no other means of de-
termining to whom the asset should be distrib-
uted) are subject to the probate process. Life
insurance policies and retirement plans having
beneficiary designations directing distribution
upon death and jointly-owned property, for ex-
ample, are non-probate assets. A bank account
owned individually, on the other hand, can
only be distributed upon death in accordance
with the decedent’s will or under the State’s
intestacy statutes. This is a probate asset.

There are three different types of estates
depending on how assets are held at death. The
three options are 1) tax purpose only estate; 2)
informal estate; and 3) formal estate.

Tax purposes only estate

The tax purpose only estate is used when
the entire estate consists of survivorship assets,
assets passing directly to a named beneficiary,
or assets held in trust. Under the tax purpose
only process, even though no assets pass
through probate, a Connecticut state succes-
sion tax return must still be filed with the local
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probate court listing all non-probate assets. It
should be noted that the Connecticut succes-
sion tax is currently being phased out and will
be eliminated completely by the year 2005.

In addition, depending on the size of the
gross taxable estate, a federal estate tax return
may also be required. Presently, if the gross tax-
able estate exceeds $675,000, then the federal
Form 706 estate tax return and the Connecti-
cut Form 706 must be filed. The federal estate
tax return filing threshold will be increased to
$1,000,000 by 2006.

Today, the primary reason to file the tax
purpose only estate is to obtain a certificate of
no tax for jointly owned real estate. Failure of
the joint owner to obtain the certificate of
no tax could later impact the ability to sell
or mortgage the real estate since the
State retains an inchoate lien
for succession taxes until a
release of the lien is obtained.

The Informal Estate

 The informal estate pro-
cess is used when a decedent
owned personal property
solely in his or her name and
the value of the solely owned
personal property is below
$20,000. For example, if a
husband and wife owned their
home and bank accounts
jointly in survivorship, and
the husband owned a vehicle
having a value below $20,000 in his name
solely, then, at his death, an informal estate
must be opened to probate the vehicle. The
husband’s Last Will and Testament, if he had
one, is not formally admitted to probate.

The wife, instead, files an application in
lieu of administration, files the will, and also
files a request for the transfer of the vehicle
with the probate court. She must also file the
Connecticut succession tax return and federal
estate tax return (if required). Thirty days after
filing the Succession Tax Return, if the Depart-
ment of Revenue Services does not object to
the return, then the probate court can issue a
Certificate of no tax and a decree to transfer the
vehicle to the wife. This process is a simplified
version of the formal estate process and can
normally be completed with sixty to ninety

days of death. If a person owned real estate
solely in his or her name, even if below
$20,000 in value, then the formal estate pro-
cess must be used.

The Formal Estate

The formal estate administration process
must be used if the decedent owned personal
property solely in his or her name in excess of
$20,000 or solely owned any real property.
For example, husband and wife own their
home and bank accounts jointly in survivor-
ship, but husband solely owns a mutual fund
worth $20,500. At the husband’s death, be-

cause the mutual fund has a value in ex-
cess of $20,000, his estate must be ad-
ministered under the formal estate pro-
cess in order to transfer the mutual fund

to wife’s name. (Remember, the
jointly owned assets are
not part of the formal es-

tate process.)
      The formal estate process
begins by filing an Applica-
tion to Admit the Last Will
and Testament or for the in-
testate administration if he
had no will. A hearing is
held in the probate court to
admit the will and appoint
the executor of the estate.
Today, a waiver process can
be used to avoid a formal
hearing if all heirs agree in

writing. Once the will is admitted, the executor
is required to gather the solely owned assets
and file an inventory of those assets. Normally,
the inventory needs to be filed with the probate
court within two months from the date of ap-
pointment of the executor. The executor also
pays any outstanding bills, and files a Return of
Claims which itemizes the claims filed and in-
dicates whether the estate paid or denied a
claim.

Within six months of the date of death, the
executor must file the Connecticut succession
tax return listing all taxable assets. The gross
taxable estate generally includes solely owned
assets, jointly owned assets, and assets that
pass outside of probate to a named beneficiary.
If any taxes are due, they should be paid within

(continued on page 5)
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he name “Charitable Remainder Trust”
would seem to indicate a Trust intended

to benefit a charitable organization. While it is
true that a Charitable Remainder Trust ulti-
mately benefits a charity, this type of trust can
have even more economic benefits for a donor
and the donor’s family. If you have any asset
(i.e., stock or real estate) that has substantially
appreciated but does not produce enough in-
come, a charitable remainder trust may provide
a number of significant economic benefits.

How Does a Charitable Remainder

Trust Work?

The owner of the appreciated asset, called
the Donor, transfers the asset to a charitable
remainder trust. The Donor chooses an amount
of income he or she wishes to receive during
the Donor’s life or for a specific time period.
The Donor can also choose to have the trust
pay that amount to a surviving spouse or child
for life or for a specific time period. (However,
naming anyone other than the Donor and the

Donor’s spouse could result in a
gift tax or the need for filing a
gift tax return). The amount
paid can either be a fixed
amount determined at the start
of the trust, called an annuity
amount, or a fluctuating
amount based on a fixed per-
centage of the annual value of
the asset, called a unitrust
amount. The annuity amount
guarantees an amount to the

Donor or other beneficiary, while the unitrust
amount fluctuates yearly with the value of the
asset to compensate for inflation. The amount
chosen, however, must be one that, based upon
the period of payment and current interest
rates, would leave a remainder to the charity.

At the end of the life of the beneficiaries or
the specified time period set out in the trust,
the remainder of the trust is distributed to a
charity as determined by the Donor.

How does the Charitable Remainder

Trust Benefit the Donor and the

Donor’s Family?

When the Donor transfers assets to the
Charitable Remainder Trust, the Trustee is able
to sell the assets without paying any capital
gains tax because the Trust is considered a
charity. As a result, the Trust is able to reinvest
the full proceeds into other assets which can
produce more income. Regardless of the invest-
ment, the Trust is required to pay the Donor
the specified income stream. Additionally, the
Donor receives a charitable deduction against
his current income for income tax purposes in
the year that the asset is transferred to the
Charitable Remainder Trust. The amount of the
deduction is based upon the value of the asset,
the interest rate at the time of the transfer, and
the actuarially determined life expectancy of
the Donor which determines the length of time
before the charity receives anything from the
trust.

Since the trust is required to pay a speci-
fied rate of return to the Donor regardless of
the performance of the investment, the Donor
may use some of the additional income distrib-
uted to him or her, that the Donor was not pre-
viously receiving, to purchase life insurance
through an irrevocable life insurance trust to
benefit the Donor’s family. In doing so, the Do-
nor will replace the original asset transferred to
the Charitable Remainder Trust, which would
have been taxable in the Donor’s estate, with
life insurance proceeds that will pass to his
children without being subject to estate taxes.

An example of this is as follows:
Donor has $500,000 of stock held for more

than one year for which he originally paid
$100,000. The stock pays a dividend equal to
one percent of the value of the stock ($5,000).
If Donor were to sell the stock, he would pay
capital gains tax of 20 percent on the $400,000
appreciation or $80,000, leaving $420,000 to
be invested. If the Donor could then achieve a
10 percent annual dividend on his investment,

CHARITABLE REMAINDER TRUSTS: NOT
NECESSARILY FOR THE CHARITABLE MINDED
by Lillian B. Miller
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the Donor would receive $42,000 per year
from this asset. At the Donor’s death, this asset
is left to his wife, which she then leaves to their
children. Depending on other assets in the es-
tate, there could be as much as a 55 percent
estate tax on the asset, leaving $189,000 to the
children.

If, instead, the Donor transferred the stock
to a Charitable Remainder Trust, no capital
gains tax would be payable on the sale of its
investments, and there would be $500,000 to
invest. The Donor could choose to receive ei-
ther a fixed amount (the annuity amount) or a
percentage (the unitrust amount) which would
be used annually to determine the distribution
amount. For this example, the Donor chose an
annuity amount of $50,000 per year to be dis-
tributed to him and his wife or the survivor of
them regardless of the actual performance of
the investment. Remember, Donor was only
receiving $5,000 worth of annual dividend in-
come prior to creating the Charitable Remain-
der Trust. Donor then sets up an irrevocable
life insurance trust which will purchase a
$500,000 life insurance policy payable to his
children on the death of the Donor and his

wife. The $500,000 will not be taxable in his or
his wife’s estate because it is owned by an irre-
vocable life insurance trust. The Donor gives
$8,000 of his $50,000 annual annuity amount
to the insurance trust to pay premiums on the
life insurance.

In summary, regardless of whether Donor
is charitably inclined, he has received the fol-
lowing economic benefits in creating a Chari-
table Remainder Trust:

1. The Donor has replaced an asset worth
$500,000 and taxable in his estate (stock) with
a non-estate taxable asset also worth $500,000
(life insurance).

2. The Donor has converted an asset pro-
ducing minimal income (one percent) into an
asset producing much greater income (10 per-
cent) without paying capital gains tax on the
sale of stock.

3. The Donor received a current charitable
deduction based on the value of the remainder
interest to go to Charity.

Of course, the IRS is very clear as to how
both the charitable remainder trust and the ir-
revocable life insurance trust must be struc-
tured. Any of our estate planning attorneys are
available to discuss this estate planning strategy
with you. L&D

six months to avoid interest and penalties.
If the gross taxable estate exceeds $675,000

(including life insurance proceeds), then the
executor must file the federal estate tax return
Form 706 and the state estate tax return Form
CT706 within nine months from date of death.
Any federal estate taxes owed should be paid
within nine months to avoid interest and pen-
alties. Upon review of the tax returns by the
taxing authorities, an approval letter is received
indicating acceptance of the tax returns.

At that time, the executor submits a final
accounting listing the assets initially invento-
ried in the estate, all payments made from the
estate, and proposed distribution to the benefi-
ciaries. If a will was admitted, then the benefi-
ciaries are those individuals, charities, or trusts
set forth in the will. Absent a will, distribution
is to the heirs according to the laws of intestate
succession. Upon approval of the accounting
by the probate court, the executor then distrib-

utes the remaining assets to the beneficiaries
and files an affidavit of closing to complete the
administration process. On average, the admin-
istration process can take between nine months
and two years to complete.

In short, the probate court serves a vital
role in the various matters discussed above. In
particular, the probate courts serve as the ve-
hicle by which assets are transferred from one
individual to another upon death. In recent
years the probate system has undergone a se-
ries of changes to streamline and simplify the
administration process in order to make the
system more user friendly. The phase out of the
Connecticut Succession Tax will result in a de-
crease in revenue for the probate courts which
could severely impact the viability of the
present probate system in Connecticut. This
could result in the further consolidation of pro-
bate courts or a complete restructuring of the
probate court system. L&D

Probate Court System (cont’d)

Charitable Remainder Trusts (cont’d)
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FIRM HAPPENINGS
COLEMAN LEVY, a new owner of the New Britain
Rock Cats minor league baseball team, was featured in
an article in the May issue of the Connecticut Lawyer
Magazine. Attorney Levy was also the featured speaker
at the Connecticut Bar Association Sports & Entertain-
ment Section meeting held March 2, 2000.

DANIEL KLEINMAN was elected to the Board of Di-
rectors of the Farmington Chamber of Commerce for a
three-year term.

KENNETH LEVINE was co-chair of the Hartford
County Bar Association’s 2000 Law Day, which took
place at the Hartford Superior Court on May 1, 2000.
Attorney Levine presented the Liberty Bell Award to
Evan Dobelle, President of Trinity College.

MARVIN LAPUK was featured in the Spring 2000 is-
sue of the UConn Alumni Magazine in an article called
“The Measure of Character” by Jim H. Smith.

ROBIN MESSIER PEARSON spoke on Inland Wet-
land Regulation and the drafting of land use opinion
letters at a May 3, 2000 seminar for practioners orga-
nized by Connecticut Attorneys Title Insurance Com-

pany. She also spoke at the Connecticut Bar
Association’s Advanced Seminar on Planning and
Zoning Issues held in North Haven on March 28,
2000. Her topic was the Connecticut Affordable
Housing Appeals Act.

COLEMAN LEVY appeared on April 9, 2000 as the
Narrator for the New Britain Symphony Orchestra,
performing “A Place Where I Will Always Be Spring,”
by Fred Sturm.

DORIS E. DESAUTEL was admitted as a member of
the Bar on May 18, 2000. Attorney Desautel is a
member of Levy & Droney’s litigation department and
is admitted in Connecticut and Massachusetts.

JOHN ROSE, JR. will be a judge in the annual Kids
Court competition at the State House on June 1, 2000.
The competition features junior high and high school
students who write essays on civil rights issues, then
defend them before a panel of judges. It is a statewide
competition sponsored by UTC and the State Com-
mission on Human Rights and Opportunities. L&D

5. Should my spouse be the beneficiary
of my retirement plan?

Whether or not a spouse should be the
beneficiary on a retirement plan is dependent
upon the size of the entire estate and the nature
of the other assets that comprise the estate. Re-
tirement assets must be given special attention
since they are subject to both estate taxes and
income taxes. Therefore, it is critical to make
the proper beneficiary designation in order to
maximize protection from estate taxes while
maintaining the opportunity to defer the pay-
ment of income taxes that occurs when money
is withdrawn from a retirement account.

6. I have a significant amount of life
insurance. Are the insurance proceeds tax-
able in my estate?

Life insurance proceeds, similar to any other
asset, are taxable. However, a simple planning
technique, an Irrevocable Life Insurance Trust,
enables a spouse to benefit from insurance pro-
ceeds during his or her life and ultimately
transfer the proceeds to children and grand-
children without being subject to estate taxes.
Alternatively, a second-to-die policy, which in-
sures the lives of a husband and wife, can be
owned by an Irrevocable Life Insurance Trust
and the proceeds sheltered from estate taxes for
the benefit of children and grandchildren. L&D

Estate Planning Q&A (cont’d)

Please visit our web site at www.ldlaw.com to learn more about estate
planning. Featured on our web site this month is an excerpt from a
nationally recognized book entitled The Trustee’s Guide, a Handbook
for Individual Trustees, Beneficiaries and Advisors, co-authored by one
of Levy & Droney’s senior partners, Howard I. Gross.


